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CHAPTER 1

Kent W. Olson

OVERVIEW: CONSTITUTIONAL PROBLEMS, FINDINGS

AND POLICIES

this study identifies and examines selected prob-
lems inherent in the Oklahoma Constitution and
suggests policies that might be used to deal with them.
A state’s constitution is an important part of the insti-
tutional structure that shapes the overall development
of a state’s resources and economy. Oklahoma 2000 is
dedicated to finding ways to improve Oklahoma’s
prospects for resource and economic development.
Thus, the organization has an abiding interest in the
state’s constitution.

This will be, in fact, the fourth time that Oklahoma
2000’s State Policy and Economic Development in
Oklahoma series has examined the constitution as a
whole. Its predecessors include articles by Holmes
(1984}, Clark (1988), and Warner (1990). These are
not the only instances, however, in which constitu-
tional issues have been examined in this series; hardly
a year has gone by since the series was started in 1982
without an examination of some aspects of the consti-
tution or proposals to amend it.

This is the first time, however, that an entire study
by Oklahoma 2000 has been devoted 1o the Oklahoma
Constitution. One catalyst for this effort is a review of
the constitution currently underway by committees of
the Oklahoma Academy for State Goals, the results of
which will be presented for public debate at the
Academy’s annual conference in April 2000. Some of
the results of this study may be useful in that context,
but they are intended for review and debate regardless
of the nature and course of that forum.

Problems

The Oklahoma Constitution has been reviewed
many times in the state’s history and amended fre-
quently. In spite of nearly a century of change, how-
ever, so much remains from the 1907 version that the
same criticisms keep appearing on the policy agenda.
Among these are the continued presence of often-
lengthy sections that are statutory in nature, rather than
constitutional, and sections that relate to circumstances
that are quite unlike the circumstances of today. In

other words, there is a perceived need to streamline and
modernize the constitution. Another abiding theme is
that the constitution so diffuses the power of the
executive branch that it diminishes both executive
leadership and governmental accountability. Since the
early 1960s, the constitution has been criticized fre-
quently for the ways in which it limits the ability of
state government to promote state economic develop-
ment, either through investments of its own, or through
investments and innovations in the private sector.
These are also themes that engage the attention of the
authors of this study.

Alexander Holmes begins the study with a chapter
that places current constitutional debates in historical
perspective. Holmes examines the cultural forces that
shaped the original constitution - primarily populism
and its distrust of big business and big government, He
argues that they produced a constitution that severely
limited the authority of the governor, and that they still
do. In their zeal to curb the power of the governor,
moreover, power has been diffused so completely that
accountability has suffered.

The desire to curb government shows up, also, in
the form of strict limits on local property tax rates for
the common schools and other purposes. This may
have impaired the state’s ability to develop its human
resources and may be a factor in the failure of
Oklahoma’s per capita personal income (PCPI) to
grow as fast as PCPI in much of the rest of the country.

The constitution has also curbed state government’s
ability to raise money for public infrastructure (struc-
tures, highways, water resource projects, etc) by re-
quiring the approval of the electorate for all general
obligation bond issues. Although this is a popular
populist position it will hardly guarantee the wise
expenditure of funds. An ¢lection is no substitute for a
rigorous evaluation in terms of social benefits and
COsts.

Holmes briefly mentions Article 1X, the part of the
constitution that provides for traditional public utilities
regulation, and establishes the Oklahoma Corporation
Commission as the regulatory agency. Much has been
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made by previous researchers and study groups of the
anti-business sentiment and the detailed regulatory
provisions expressed in Article IX. Although this ar-
ticle is commonly viewed as outmaoded and as contain-
ing much that could be placed in the statutes, Holmes
does not identify it as an impediment to economic
development.

The story isdifferent where government assistance
to, or participation with, the privaie sector for the
purpose of economic development if concerned. Ac-
cording to Holmes, the original constitution precluded
the use of tax exemptions for business and the lending
of the state’s credit - two of the tools used most widely
by states in the interstate competition for business, The
constitution has been amended several times since
1960, however, to permit their use by Oklahoma state
government. Apparently the aura and lure of new
technology and the prospect of more jobs sells rather
well with the electorate.

We have not seen the last of proposed business
incentives. A number of states have recently moved
beyond incentives aimed directly at businesses, adding
incentives for the suppliers of invesiment funds by
providing preferential taxation of funds invested in in-
state enterprises. States are also crafting incentives that
are narrowly focused on particular business seclors -
such as aerospace or financial services - that are espe-
cially likely to sell their products out of state, Several
have specifically restricted certain incentives to busi-
nesses that make a specified share of their sales out of
state. Some states have also recently replaced the
traditional three-factor (income, property, sales) ap-
proach to determining the share of a company’s total
income that is subject to the state income tax, with an
allocation based solely on where the company’s prod-
ucts or services are sold, The effect is to reduce tax
burdens on in-state businesses that sell significant
proportions of their goods and services out of slate,
thus providing significant tax incentives for businesses
with multi-state customer bases to locate in the states
that are taking the lead inchanging their apportionment
formulas. It is only a matter of time before these and
other incentives are on the policy agenda in Oklahoma,
and we would not rule out continued voter approval of
those that require constitutional amendments.

There is, in facl, a curious imbalance in the appar-
ent ease with which the Oklahoma Constitution can be
amended foreconomic development purposes. Amend-
ment seems much more possible for financing eco-

nomic development efforts by the private sector than
for financing economic development efforts by the
public sector. Thus we have a state, for example,
wherein business incentives can be created but where
property tax limits seem inviolate, This can’t be be-
cause the uses of the property tax have nothing to do
with economic development; indeed, the education
financed by property taxes is vital to the state’s devel-
opment prospects. It probably reflects a commonly-
held view that additional money for the public sector
will simply be wasted or that government can do much
better than they do with what they have. This view has
surely played a role in recent efforts at educational
reform in Oklahoma. And it may be true, at least 1o a
degree. But it is no truer of education than it is of some
business incentives. There is no assurance that they
will generate benefits greater than costs in the form of
tax revenues and public programs foregone.

Larkin and Jean Warner provide a thorough over-
view of the treatment of education in the Oklahoma
Constitution, starting with higher education. They de-
scribe an especially troublesome history of politicized
and fragmented governance, permitted and perhaps
encouraged by the Constitution of 1907, This has been
corrected to a significant degree by amendments to the
constitution,

The most recent change in the constitution relating
to higher education is the passage of State Questions
680 and 681, which amended Article X to facilitate and
motivate state higher education institutions to partici-
pate in technology transfer and its fruits. 5.Q. 680
permits higher education facilities to be used for re-
search and development that has “potential cconomic
value for a business enterprise.” S.Q. 681 permils
institutions and their employees personally to “have an
ownership interest in technology” resulting from cam-
pus-based research and development. These are clearly
amendments adopted for the sake of state economic
development and the latest piece of evidence that the
promise of economic development is a powerful agent
for changing the Oklahoma constitution - provided
that there is a clear stake in the change for the private
sector. Without this, the support required for a change
would probably not have materialized.

The Warners also addressed a 1988 amendment
that allowed the then-recently-established Oklahoma
Center for the Advancement of Science of Technology
{OCAST) to make grants and loans to firms, and to take
an equity position in firms “involved with research or



patents from projects involving Oklahoma colleges or
universities.” This liberalization is evidence, once again,
of the power of the prospect of economic development
as a constitutional change agent.

They mention two anomalies in the constitution
regarding the financing of higher education: the lim-
ited use by 2-year colleges of the property tax, and the
prescribed allocation of School Land Office revenues
to only a small share of the state’s colleges and univer-
sities. It may make good sense for the State Regents to
designaie as area vocational-technical districts the nine
2-year colleges not so designated, allowing them ac-
cess to the local property tax. This would not require a
constitational amendment, however. It may also make
good sense to give them the freedom to allocate School
Land Office revenues according to criteria related to
the purposes of higher education. This would require a
constitutional amendment,

The features of the constitution relating to educa-
tional finance are more prominent, however, in their
discussion of the state’s systems for vocational-techni-
cal education and elementary and secondary educa-
tion,

The state’s widely-acclaimed system for voca-
tional-technical education was created in 1966 with the
passage of State Question 434, adding Section 9B to
Article X of the constitution, This amendment granted
to newly-created area vocational-technical school dis-
tricts access to a 5 mill levy for operations, and the
ability fo issue bonds for capital up to an amount equal
to 5 percent of net valuation of taxable property in the
district. Simple majority voter approval was initially
required annually for both the operating and the capital
levies, but both the voter approval provision and the
maximum levies are subject to change by the legisla-
ture. These are mach more liberal terms than the ones
applied by the constitution to the system of elementary
and secondary education.

The constitution places especially restrictive con-
ditions on the access of the so-called common schools
1o the property tax. It provides a strict limit on millage
levies for operations, places a 10-percent-of-assessed
value cap on bonded indebtedness, and requires a
super-majority (60 percent) approval by the electorate

of millage levies to service bonded indebtedness. The
raising of local funds for local schools is diminished
further by use of a statutory state aid formula that
discourages local effort.

Finally, the Warners raise the issue of overall
educational planning and coordination. They point out
that the constitution, as amended, provides for three
separate systems of education, and postulate that a
single planning system that jointly addresses common
education, vocational-technical education, and higher
education may produce more effective and efficient
management.

Murry’s essay addresses Article IX of the Okla-
homa Constitution. This is a long and detailed article
that has a reputation for being hostile toward business.
Constitutional authorities have even labeted this article
the worst single piece of any state’s constitution. Murry
argues, however, that the manner in which the state’s
regulatory authoritics apply the provisions of Article
IX is more important to the state’s business community
than their existence in the constitution.

Article IX describes the indusiries subject to regu-
lation, provides for the creation of a regulatory com-
mission with specific powers whose members are
elected in statewide votes, and outlines specific prohi-
bitions on business behavior. Muorry identifies the
election of commissioners as an especially important
constitutional provision because it imbues the com-
missioners with power that they do not have in states
where they are appointed by the governor.

Murry compares Oklahoma’s Corporation Com-
mission with agencies with similar functions in the
neighboring states and finds they differ little in objec-
tives and procedures, in spite of some differences in
how officials are chosen, the constituents they repre-
sent, and the industries they regulate. He concludes
from this analysis that there is no change in Article IX
of the constitution that is clearly called for to make
Oklahoma businesses more competitive.  Although
changes may be necessary to keep Oklahoma region-
ally competitive, it appears that, if necessary, Okla-
homa state government can achieve this objective
through statutory changes by the legislature or through
modifications in regulatory rules and practices of the
Corporation Commission. If there is to be a general
revision of the State Constitution, however, Murry
argues that there is at least one issue concerning Article
IX that merits public debate; namely, whether or not
the members of the Corporation Commission should
be elected or appointed.

In the final chapter in this volume, Olson examines
State Question 640, the propaosition approved by volers



in 1992 that requires any tax increase approved by less
than three-fourths of both houses of the legislature to be
submitted to a vote of the people. The specific focus of
the chapter is on the probable effect of SQ 640 on state
economic development,

Olson examines how SQ 640 is likely to change the
sources and uses of state government funds and then
analyzes the effects of these changes on state economic
development. His analysis shows that SQ 640 will
slowly reduce the overall burden of state texes, but that
the magnitude of the reduction is very small and long-
in-coming, and that is likely to be offset by an increase
in the overall burden of state revenue. There will be a
change in the relative importance of various taxes, with
the sin taxes and the income tax becoming relatively
more important. SQ 640 will also increase the use of
fees and borrowing as means of funding government
programs.

Given these changes in possibilities for raising
revenue, SQ 640 will hit elementary and secondary
education the hardest. This sector faces a slowly grow-
ing General Revenue Fund, limited possibilities for
funding via fee increases, and limited capacity for
additional borrowing. In addition, prospects for replac-
ing state funds with the local property tax are not
encouraging. Coupled with limited capacity for cost
containmen! and an increase in demand for services,
the common schools will most likely experience a
reduction in service quality; i.e., a decline in student
performance. Fee increases in higher education will
keep quality up, but reduce enrollment. In spite of their
revenue-reducing nature, S 640 probably increases
the likelihood of increased use of tax incentives.

The changes just outlined have conflicting effects
on the state’s prospects for economic growth. On the
one hand, the reduction in the tax burden and the
increased reliance on sin taxes will have a positive
growth effect. On the other hand, the increased reliance
on the income tax, the increased use of fees and borrow-
ing, the budget difficulties faced by the common schools,
and the increased use of tax incentives, will negatively
affect growth. Although the effects go both ways, a
negative impact on economic growth is much more
likely. This impact could be relatively small because
many of the negative effects of SQ 640 are going to
occur as small increments spread out over a long period
of time. This may not be the case, however, for some
potential effects —especially the effects associated with

higher education enrollment and the performance of
elementary and secondary students.

Policy Implications
for Economic Development

There is an economic development agenda for
constitutional reform, but it is probably not what many
envision. It probably has little to do with Article IX -
the often-cited anti-business article, with the exception
of the need for further study and debate about the issue
of whether commissioners should be elected or ap-
pointed. It may be desirable to revise Article IX in the
interest of leaving in the constitution what is constitu-
tional, and placing the rest in the statutes where it may
more properly belong, but that is not an economic
development issue. It may be about positioning the
constitution to allow more incentives for business,
such as incentives targeted at indusiries that do well in
out-of-state markets, but caution 1s advised here be-
cause of the poor record of incentives in generating
benefits relative to costs. The principal problems cre-
ated by the constitution for economic development lie
elsewhere - primarily in how the constitution allows
both the state and local governments to raise revenue,
for both general purposes and for specific programs,
especialty the common schools.

The founding fathers created a constitution that is
very difficult to change. The most striking testament to
this is the retention of various limits on the local
property tax, especially as they impact common school
funding. The most striking exception in recent years
has been the adoption of changes that promote, or at
least appear to promote, economic development, The
result, however, has been the creation of a constitution
in 2000 that promotes unbalanced economic develop-
ment; one that promotes one aspect of development but
not another. In the long run, the limits on funding of the
human resource component of the growth equation
may reduce the effectiveness of incentives designed
specifically for development,

The top priority items among the changes in the
constitution that will better promote economic devel-
opment are: (1) the elimination of the millage caps on
the local property tax as they relate to elementary and '
secondary education, and (2) equal treatment in the
constitution of all purposes funded by the property tax.



If there are further impediments to the crafting of
business incentives, they should be removed. At the
same time, however, there is a need to require that
public investments in business incentives pass the
same kind of test that businesses impose on their own
investments; namely, that prospective benefits exceed
prospective costs. Hopefully, this could be done statu-
torily; this is an important principle, but not one of
constitutional stature.

There is an economic development case for re-
scinding the changes in Article V due to the passage of
State Question 640. Such action would avoid poten-
tially harmful outcomes at relatively little, or no, cost.
If this change were made, the Legislature would gain
some degrees of freedom to pass tax legislation and
respond to public needs that it does not now have.
Eliminating SQ 640 would not impair the right of
Oklahoma voters, however, to vote pro-tax legislators
out of office or to register their disapproval of tax
increases through the initiative process. Coupled with
the interstate competition faced by the state if its taxes
get too far out of line, it is not unreasonable to believe
that there would be adequate checks against legislative
abuse of the power to tax in the absence of the limits
established by SQ 640. '

There is one outcome of 5Q 640, however, that
may not be corrected by rescinding the measure. This
is the use of moral obligation or appropriation risk
bonds that has cropped up in the wake of the limits

imposed by SQ 640. Given recent Supreme Court
rulings regarding this practice, it may be necessary to
amend the constitution to reinforce the intent of the
constitution to ensure a balanced state budget.

The state benefits when its educational system is
effectively managed, as well as adequately financed.
Lingering questions about educational governance
should be resolved, especially whether there should be
a single planning system that jointly addresses com-
mon education, vocational-technical education, and
higher education. In the interests of letting the manag-
ers manage, the State Regents for Higher Education
should be allowed to allocate all of the revenues
generated by the School Land Office for higher educa-
tion across the entire system as needed.
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CHAPTER 11

Alexander Holmes

THE OKLAHOMA CONSTITUTION IN 2000:
A CONTINUING MEMORIAL TO ITS

CULTURAL TRADITIONS

klahoma'’s constitution is both areminder of its
J culturalroots and living proof, through amend-
ments recently adopted, that these roots are still very
much alive and bearing fruit today. To understand
Oklahoma’s constitution is to know and understand
both the tenor and times when it was written and the
people of the state today. For all the amendments that
have been adopted, Oklahoma’s constitution still
retains the hallmarks of the original: distrust of power,
both the power of those elected by the people and
distrust of the very people themselves,

History Of The Times And The Adoption
Of The First State Constitution!

Oklahoma remained a territory longer before
becoming a state than any other territory accepted
into the Union prior to that time. From the Organic
Act of 1890 to statehood in 1907, a government
established in Washington, D.C. and managed through
the power of the distant president of the United States,
governed the affairs of the people. The president
typically appointed governors who had no ties to the
territory; indeed, most did not even live in the state
before their appointment. Thus, these territorial gov-
ernors had no support from local groups, little under-
standing of local concerns, and no real long-term
investment in the future of the area. Although Okla-
homa Territory was predominantly Democratic, for
14 of the years that Oklahoma was a territory, the
president was a Republican, and territorial appoint-
ments were made as patronage benefits to Republi-
cans. Further, the territorial governor had control of
significant federally- appointed positions within the
territory, including land office clerks and judgeships.
Indeed, it scems that patronage appointments were
the principal actions of the territorial government. It
is little wonder that when it came time to write a
constitution for the new state, the Democratically-
conirolled constitutional convention would be care-
ful to curb the power of the new government.

But the Oklahoma politics of territorial days
included much more than simple Democratic and
Republican Party factions. A well-recognized and
well-organized Populist Party ficlded candidates with
some success, and an emerging Socialist Party was
developing that was to figure prominently in the
policies of the new state through the early 1920°s.2 By
the time of the constitutional convention, the Populist
Party and the Progressives had merged into the Demo-
cratic Party, but they had forever laid their stamp on
the platform of the coming convention.

Their principles were embodied in the Sequoyah
Convention of 1905 “called” in an aborted attempt to
have Indian Territory admitted as a separate state.’
This “convention” was little more than a ruse to force
the issue of admitting Oklahoma as a unified state and
to promote the political carcers of a handful of ambi-
fious men, especially William H. “Alfalfa Bill”
Murray. The Sequoyah Constitation, however, be-
came the platform upon which Democratic delegates
ran for the constitutional convention in 1906. Of the
112 delegates selected for the state constitutional
convention, 99 were Democrats and 12 were Repub-
licans. The lone Independent switched immediately
to Democratic after the election.

The outcome of the constitutional convention
was preordained when Bill Muiray was selected as
the president of the convention backed by 34 del-
egates from the Sequoyah Convention. Virtually none
of the delegates had had any previous experience in
politics or the management of the people’s business;
only 12 of the delegates had a college degree. The
Progressive/Populistagenda would be adopted whole
cloth.

The Progressive/Populist agenda, as articulated
by the likes of William Jennings Bryan and others,
sought reform through providing greater power to
government to regulate business in the interest of
“social justice”. This was the era of “trusts” and
“combines” such as Standard 0il, school textbook
trusts, and abuses of corporate power such as stock



and bond manipulation schemes. Upton Sinclair’s, The
Jungle, had appeared in 1906* and so-called muck-
raker journalists had bombarded the public with horror
stories of corporate excesses at the expense of consum-
ers. In Oklahoma, the corporations with the greatest
power were railroads, utilities, and banks, The consti-
tutional convention was to give them special attention,
with detailed provisions for their regulation,

The Progressive/Populist agenda, however, also
held that government should be responsive 1o the
people through access to their government. Two meth-
ods provided to accomplish this were the referendum
and the initiative. The Progressive platform went even
further with a call for universal suffrage. This was not
realized in the Oklahoma constitution, which limited
suffrage to males over the age of 21. Women were
allowed to vote in school district elections, however, as
they had in territorial days.

Without pressure from President Theodore
Roosevelt, who had to approve the constitution prior to
it being submitted to the people of Oklahoma, the
convention would have adopted prohibitions against
Blacks voting. There were provisions for racially seg-
regated schools, however, in the original constitution,”
and Jim Crow laws were quickly enacted by the new
legislature. Indeed, Senate Bill 1, the firstact of the new
legislature, provided for segregation by race inrail cars
and stations and streetcars in an act “Promoting the
comfort of passengers on railroads, [etc]”. This bill
passed 37 to 2, with four absent and one excused from
vating,

Curiously, the Progressive/Populist foundation of
the Oklahoma constitution resulted inan almost schizo-
phrenic position toward the granting of power. On the
one hand, power was to be vested in government
sufficient to balance that which was wielded by corpo-
rations, especially utilities, while, on the other hand,
government power, itself, was not to be trusted, and
curbs were placed on the exercise of power by govern-
ment. Government, as seen through the eyes of the
Progressive/Populist, was both friend and foe. The
provisions for referenda and initiatives were ways of
maintaining power in the hands of the people. Interest-
ingly, the use of the recall for elected state officials was
not contained in the constitution.

Constitutional Flexibility And Risk

A constitution is a tradeoff between flexibility and
rigidity, between trust in the legislative and executive
branches’ actions, and the power of the people toaffirm
or deny change. Greater flexibility implies greater risk
of change and is reflected in a constitution that lays out
general principles of government. Fear of change and
distrust of those who have the power to make changes,
results in a constitution that is specific in its provisions
and places limits on the actions of elected officials.

The final product of the constitutional convention
as adopted on September 17, 1907, was lengthy in the
extreme, with extensive specificity in each article. The
vast majority of what should be a fundamental state-
ment of principles was, in fact, language that is more
properly contained in statutes. A detailed list of who
can be provided rail passes, for example, comprised
hundreds of words. To some extent the framers of
Oklahoma's first constitution can be forgiven the ex-
tensive use of statutory language because of the need
for direction to the first legislature and the need to
create the very institutions that would be given life in
the constitution. A great deal of the length of the
original constitution is also due to the geographic
descriptions it provides of the county boundaries.

Much of the constitution allowed amendment
through statutory changes rather than through the more
cumbersome process of statewide votes on specific
questions. Nevertheless, much still remains to this day
that is more properly statutory than constitutional,
[ndeed, the error of the original constitution in placing
statutory language in the constitution was repeated
over and over with the amendments that followed. Ti
can not be ignored that the original reason for the
specificity of the first constitution, distrust of elected
officials, 15 the reason that later amendments are placed
before the people with this same degree of specificity.

Just what constitutes statutory language and con-
stitutional language can be debated.” If a constitution
is to be a document of the principles of government,
little in the way of specificity ought o be included.
How a department of the government ought to operate,
what rules they may deem appropriate, and indeed, just
what departments of government ought to he estab-
lished, properly belongs in statutes. In 1916, through



initiative petition, the people were asked to add to the
constitution a department of revenue - clearly a statu-
tory decision rather than aconstitlutional decision, This
amendment failed, and in 1931 the Oklahoma Tax
Commission was created by statute. In 1937, the people
were asked to add the Department of Welfare us a
constitutional agency. This amendment was approved
and is the predecessor agency of the current Depart-
ment of Human services. In 1956 the Department of
Wildlife Conservation was ereated as a constitutional
agency of government and, through its governing board,
has operated almost completely independent of legis-
lative and executive oversight,

From an economic development perspective, there
is good reason to separate what is statutory from what
is constitutional. Economic development thrives in an
environment of minimum risk. A constitutional provi-
sion provides some assurance that change will not be
made to fundamental institutions without careful de-
liberation extended over some period of time during
which the issues can be fully aired. In this sense,
economic development is promoted by constitutional
provisions on such basic principles as due process, and
stable courts to enforce contracts and maintain the
principle of private property. Much has been made of
the difficulties of economic development in parts of the
world where these principles are not assured.

But economic development requires also that gov-
ernment be flexible in the face of changing economic
conditions. Thus, there is a trade-off between flexibil-
ity and stability, and risk and assurance. Constitutional
provisions mandaling economic variables that can
change over time reduce the flexibility of the govern-
menl, The original constitution sel specific inlerest rate
maximums that, if it had not provided for amendment
by the legislature, would have frozen Oklahoma’s
economic development until the difficult and time-
consuming process of constitutional amendment re-
sulted in change. Much of the original constitution,
particularly in the area of business regulation, contains
language so specific that changes occurring naturally
in institutions and corporate structures make it either
irrelevant or in need of confusing case law to provide
modemn-day interpretation.® Such language placed in
the statutes would reduce the risk of confusing inter-
pretation and thus promote economic development.

Economic development also requires flexibility to
respond in a timely way to the changing needs of
citizens. Constitutional provisions limiting the cur-
riculum of certain universities to those serving the
agrarian economy of 1907 would ultimately require the
difficult process of constitutional change or forever
condemn Oklahomans to preparation for jobs in a
declining industry.

Economic development also requires expenditure
by government on a host of public services. Besides the
abvious need to maintain law and order, roads, schools
and protection against fraud are required for economic
development. A constitution that limits the ability of
government to respond to these needs will limit eco-
nomic development. A povernment structure that dis-
perses power so that action is limited or difficult to take
in a timely fashion will also hinder economic develop-
ment.

While the Oklahoma constitution has undergone
extensive change, its history does not demonstrate that
change is easy to accomplish. Forty-eight percent of
proposed constitutional amendments have been passed
since statehood; only 20, or 6 percent, on the basis on
an initiative by the people. Until 1974, a majority of
those voting for a proposition could still fail to have the
amendment approved because of the so-called “silent”
vole. Thirty-one constitutional amendments were de-
feated by the silent vote, 7 of which would have
amended Article X onrevenue and taxation, The amend-
ment process had been designed to be difficult, and
until the amendment process was amended in 1974
(State Question 495) with 56 percent of the vote, the
will of the voters at the polls could be thwarted by the
weight given to those who did not vore at all,

This hurdle stopped anumber of proposed changes
that would have had profound effects on the Oklahoma
of today. In 1911, the silent vote killed an amendment
to require the legislature to fund 5 months of elemen-
tary and secondary education. Twice the silent vote
stopped a change in the structure of higher education
governance. In 1923, and again in 1935, attempts were
made to create a board of regents for Oklahoma A & M
in place of governance by the State Board of Agricul-
ture. In 1964, an initiative by the people to increase the
maximum millage levy for common schools by 5 mills
wis defeated by the silent vote, The silent vote also
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killed two attempls to constitutionally require that
public service companies had to receive approval from
the Corporation Commission before acquiring com-
peting parallel lines. And as a curiosity, in 1914, only
seven years after adoption of the original constitution,
a majority of the people voting approved an amend-
ment to abolish the state senate and create aunicameral
legislature, This change was also defeated by the silent
vote,

Populists And Control Of Government

Every analysis of the Oklahoma constitution has
reached the same conclusion: power in Oklahoma's
government is 8o dispersed by design that executive
authority is virtually nonexistent. From an economic
development perspective, this delays timely action and
creates confusion as to where to effect a change in the
system if some action is required. From an accountabil-
ity perspective, it virtually eliminates accountability
for government actions. Nowhere is this more obvious
than in the executive structure of the central govern-
ment. At statehood, no fewer than 34 statewide posi-
lions were subject 1o voter approval, excluding mem-
bers of the congressional nch::lla:gﬂ:ican.'-l Each person so
elected claimed a constituency and, thus, cooperation
among these officials was difficult to achieve at best,
Twice the state has had a governor and lieutenant
governor {rom different political parties. When com-
bined with the constitutional provision that the licuten-
ant governor has all powers of the governor when the
governor is absent from the borders of the stale, it is
little wonder that the executive branch 1s often viewed
as ineffectual, There have, in fact, been occasions
when the lieutenant governor has used the appointment
authority of the governor when the governor has been
absent, in order to advance the licutenant governor’s
political goals.

Perhaps the biggest stumbling block to developing
a coherent policy of the executive branch of govern-
ment is the dispersal of power through the management
of state agencies by appointed boards and commis-
sions. A governor cannot directly affect the policies of
an agency until late in the term of office as positions on
governing boards are changed. Because board appoint-
ments are political by their very nature, it is notunusual
for holdover board members to actively thwart the
policies of a new governor oul of nothing more than
pure spite growing out of the election result.
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Compounding this is the almost complete break-
down in the separation of power between the executive
and legislative branches of government. For many
boards, the Speaker of the House and the Pro Tempore
of the Senate are the appointing authority. Often the
number of appointments on a board is equally divided
among the House, Senate, and the governor. This gives
i lwo-thirds weight to the legislative branch relative to
the executive branch. Further, in no case arc legislative
appointments subject to confirmation, while virtally
all gubernatorial appointments are subject to confirma-
tion by the Senate. If a state agency runs afoul of the
will of the public, it is difficult to find a single party to
take the responsibility or to develop a solution.

This situation was not created by accident, From a
Populist view, a government that is weak is a govern-
ment that is good. However, it was never envisioned in
1907 that state agencies could develop such autono-
mous power. Indeed, the disapproval in 1916 in a
statewide referendum of the creation of a separate state
agency to collect taxes was an effort to maintain fewer
separate agencies. Today, however, many state agen-
cies operate with little or no direct guidance from any
single source that is responsible to the will of the
people. In this sense, the desire of the Populist for
responsive government has been thwarted by making
the actions of the government more distant rather than
more responsive,

Revenue Amendments
and The Populist Philosophy

Oklahoma's constitution cannot be judged solely
on the basis of that which was adopted in 1907. While
amendment 15 difficult and time-consuming, the state
constitution today is much altered from the original,
324 State Questions have been pul to the people in
statewide elections for the purpose of amending the
constitution.!” In spite of all these proposals, nearly
one every three months since statehood, the tone and
philosophy of the constitution are unaltered. Women
have been given the right to vote, and the right to hold
elective office, many elective offices have been elimi-
nated, consolidated, and or made appointive,'! but the
dispersal of power embodied in the original constitu-
tion, and the lack of flexibility of action for the legis-
lative and executive branches, remaing intact, Through-
out the amendment process, there seems 1o be no
change from the original principle that government



cannot be trusted to act without direct control by the
people. Oklahoma's constitution is still not a blueprint
for a representative form of government in anything
but name,

A review of the original constitution's provisions
for government revenues clearly shows this distrust.
The original created many elected offices, provided
little in the way of executive authority, and spoke
plainly and resoundingly on the subject of tax limita-
tion, Article X, Revenue and Taxation, enumerated the
taxes that the legislature could use to defray the cost of
government, forbade the issuance of debt without a
vote of the people, and established a rigid separation
between the public and private sectors in terms of 1ax
forgiveness and the use of state credit. Interestingly,
the use of a graduated income tax was allowed, unlike
the ULS, Consfitution. It was not until 1913, when the
sixteenth amendment was added to the U.S. Constitu-
tion, that such a tax was allowed at the national level.

Of all of the articles of the constitution that have
been amended, or for which amendments were pro-
posed, Article X has by far received the greatest atten-
tion. Of the 324 amendments placed before the people,
I 18, or 36 percent, address Article X. To a significant
degree, this can be attributed to the way the property tax
was originally treated in Article X,

At the time of statehood, Oklahoma and most other
states relied primarily on the property tax for revenues.
[n keeping with the Populists’ general distrust of gov-
ernment power, the original state constitution provided
for maximum millage levies, For all units of govern-
ment together - state, cilies/towns, lownships, counties
and school districts - the maximum levy was set at 43,5
mills. Each jurisdiction was provided its own maxi-
mum, with little flexibility. The school districts” maxi-
mum was set at 5 mills, although up to an additional 10
mills could be approved by a vote of the people. The
counly maximum was set at 8 mills with an additional
levy of 2 mills for school purposes, although only one
mill could be used for high schools, Public buildings
could be funded with a 5-mill levy if approved by the
people. By way of comparison, the average millage
levy in Oklahoma today is 80 mills for all purposes,
levied on an average assessed valuation of 12 percent
of the market value of property subjeet to taxation. In
1907 the assessed value was set at 100 percent of
market value, The 1907 constitutional millage maxi-
mum is thus equivalent 1o a millage levy today of 362
mills.
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This rigid allocation of millage levy maximums
has had profound effects on the various amendments
that were to follow, As schools began to offer educa-
tion beyond three months each year, and other func-
tions of government were demanded by the people in
the form of vocational-technical education, libraries
and health services, these millage limits required amend-
ment, The tact that was taken was to create new taxing
jurisdictions with their own millage maximums rather
than increasing the limits on existing units of govern-
ment to provide these services. This has further prolif-
crated the number of governmental units and thus
dispersed both power and responsibility. Although
multi-county libraries are constituted as separate con-
stitutional units of government, spending approxi-
malely eight percent of property tax revenues, few
Oklahomans know the lines of authority that control
these governmental units. Voter turnout in school
district elections is notoriously low, but not as low as
in vo-tech district elections. True to the Populist desire
to disperse power, the continuation of the original
design of 1907 through this type of amendment has
aided in separating the people from control of their
government, It is important to note, however, that in
creating the vocational-technical school system, the
constitutional amendment allows for adjusting the
millage maximum through legislative action, This is a
very real benefit in terms of flexibility for government,
balanced by the power of the people to reject or accept
such an increase through an election at the district
level.

Economic Development
and Separation Of Government
and The Private Sector

The original constitution was clear on the separa-
tion of the private and public sector: the private sector
wiis 10 be taxed and regulated and the public sector was
to provide no special benefits 1o the private sector in
terms of tax forgiveness, gifts, or use of the state’s
credit. In short, the private sector and the public trea-
sury were to be separated except through the applica-
tion of uniform taxes.

Many of these provisions have been altered since
the people adopted the original constitution. In re-
sponse o inter-state competition 1o curry favor from
corporate site locators, Oklahoma, like many other
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states, began to develop programs to “improve the
business climate™. These programs became of particu-
lar interest in the early 1960°s as the national economy
begana period of sustained economic growth and firms
began to expand their capital investment in new plants
and technologies. Locations for plants in other places
than the traditional northeast and Ohio valley areas
were more often being considered, Inducements in the
form of tax abatements and subsidies were becoming
commaon tools of state public policy to lure these new
plants with their large payrolls,

The original Oklahoma constitution strictly pro-
hibited the use of many of the policy tools being used
in other states. The prohibition against tax exemplions
is found in no fewer than five separate sections, Four of
these prohibitions are found in Article V defining the
powers of the legislature. In Section 46 the legislature
is barred from passing “local or special laws™ ...

“Exempling property from taxation,” and

“Extending the time for the nssessment or
collection of taxes, or otherwise relieving any
assessor or collector of taxes from the due
performance of his official duties, or his secu-
rities from liability."”

Article V, section 50, states that:

“The Legislature shall pass no laws exempting
any property within this state from taxation..."”

Anticle V, Section 53, forbids the Legislature to...

“Release or extinguish. . .the indebtedness, li-
ability, or obligation of any corporation, or
individual,..”

Article X, Section 3, states that:

“The power of taxation shall never be surren-
dered, suspended or contracted away...”

The original constitution also clearly forbade the
use of state credit for any purpose, Article X, Section
15, states in part:

“The credit of the State shall not be given,
pledged, or loaned to any individual, com-
pany, corporation or association....”

And in Section 17 the constitution states:
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“The legislature shall not authorize any county
or subdivision thereof, city, town, or incorpo-
rated district...to loan its credit to any corpo-
ration, association, or individual.”

Taken together, these provisions of the original
constitution prohibited the use of many of the new
economic development tools that were being used in
other states to compete for jobs. It is of interest that the
original framers were not unaware of the potential
benefits of tax abatement for economic development,
The original Article X, Section 6, states in part:

“The Legislature may authorize any incorpo-
rated ity or town, by a majority of its electors
voling thereon, to exempt manufacturing es-
tablishments and public utilities from munici-
pal taxation, for a period not to exceed five
years, as an inducement to their location.”

Nevertheless, the use of state-level tax abatements
or the use of state credit was strictly forbidden and
these prohibitions remained unchanged for more than
50 years.

The first of these changes created the Oklahoma
Industrial Finance Authority through the passage of
State Question 391 — a measure only narrowly ap-
proved by the voters in July, 1960, despite strong
support from two previous governors and a popular
sitting governor, J. Howard Edmondson, and strong
editorial support from both major metropolitan news-
papers. |2 While editorial writers claimed the new in-
dustrial jobs coming from such a change would benefit
rural areas where declining population and fewer jobs
were available, the election results clearly indicate that
it was urban support that cleared the way for this new
economic development tool, '

The new Oklahoma Industrial Finance Authority
acted quickly and issued two million of its authorized
10 million dollars in bonds by May 12, 1961, and
approved its first two loans on October 7, 1961, both in
the Tulsa area. State Question 391, although placed
before the people more than hall acentury after the first
constitution was adopted, stills retains the tone and
character of the framers of the original. A strict limit on
the amount of bonds that could be issued was placed in
the constitution with no provision for amendment by
the legislature in anticipation of changing economic
times. This ten-million-dollar limit quickly became
exhausted and in 1969, and again in 1970, the people



were asked to increase the limit. They rejected both
proposals and it was not until 1986 that the volers
allowed the Oklahoma Industrial Finance Authority to
increase its bonding capacity to anything like the
amount needed to offset the decreased purchasing
power of the dollar since 1961,

Like interest subsidies to business, 1ax abatement
was also touted as an important economic development
tool in altracting jobs to states, The original constitu-
tion strictly forbade the granting of gifts or tax forgive-
ness, withspecific reference to the property tax. Coupled
with the prohibition against contracting away tax li-
ability, this provision was invoked by the State Su-
preme Court to undo a supposed agreement between
the Oklahoma Industrial Authority and General Mo-
tors Corporation that allowed them to pay only an in-
lieu property tax, '

On the heels of this decision, the people were asked
to amend the constitution to allow this type of agree-
ment in the name of economic development. State
CQuestion 588 was approved in April, 1985, allowing
the exemption of new or expanding manufacturing
plants from ad valorem taxation for a period of five
years. The ease with which this amendment passed
may be attributable to the difficult economic times
Oklahoma had suffered, beginning in 1981 with the
collapse of the oil boom. Banks had failed at unprec-
edented rates and unemployment was at levels unseen
since the depression of the 1930's; all this, following a
period of euphoric growth and increased wealth un-
known in Oklahoma history.

The original constitution, in keeping with the strict
separation philosophy of the Populist/Progressive writ-
ers, also forbade government ownership, either di-
rectly or indirectly, in private sector companies, Ar-
ticle X, Section 15, reads, in parl:

“...nor shall the state become an owner or
stockholder in, nor make donation by gift,
subsecription to stock, by tax or otherwise, to
any company, association, or corporation.”

Article X, Section 17 contains a similar prohibition
restricting the legislature from authorizing political
subdivisions of the state 1o become stockholders in
companies,

A variety of modern-day economic development
tools were thus disallowed by the constitution. Venture
capital partnerships between the state and start-up
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companies, joint ventures in research and development
using the resources of the state’s universities, and
appropriations to companies or the use of state property
al free or reduced value lor incubator sites, are all
purported to be beneficial means of attracting jobs to a
state. None of these methods could be used under the
state constitution as originally constructed, The ratio-
nale, of course, was a fear that legislators and members
of the executive branch could not make such decisions
without succumbing to the temptation of corruption as
corporations pursued their private interests. Such con-
cerns are not without foundation and precedent.!
Notwithstanding these concerns, the people have ap-
proved on a limited basis the creation of partnerships
between agencies of government and the private sec-
tor. These amendments are of very recent origin and
may indicate a reduction in the Populist sentiment that
was 50 strong in the framing of the original state
charter,

In 1988, while the state was stll fresh from the
trauma of the oil bust and when old ways of doing
things were brought into question, State Question 611
was passed. This measure created a state agency, the
Oklahoma Center for the Advancement of Science and
Technology (OCAST), that could use appropriated
dollars to fund partnerships with private sector firms
for the purpose of developing research programs, with
the hope that new business ventures would resullt,
OCAST has spent nearly $100 million of appropriated
funds on this effort since its inception, with mixed
results in terms of the original goals of the program.
Even with the major shift in the Populist philosophy
represented by this amendment, the restrictive nature
of constitutional change in Oklahomais still evident, In
termsof constitutional language, State Question 611 is
statutory in nature, reflecting the general distrust of
flexibility in government actions characterized by the
Populist perspective,

In November, 1998, the stale constitution was
amended again, further breaking down the rigid barri-
ers between the public and private sectors. State ques-
tions 680 and 681 amended Axticle X to allow the use
of public facilities by private sector companies and the
creation of partnership contracts with state universities
in the area of research and development of technology.
These changes represent the greatest departure from
the inflexibility that characterizes the historical tone of
the constitution. The legislature is given great latitude



in setting limits on these arrangements. Even so, only
institutions of higher education are allowed to enter
into contracts of this type aad only for specific types of
research activities, How broadly this will be inter-

preted in the [uiure cannot be forecast at this ime.

Conclusions

It is tempting to conclude that the inflexibility of
the state constitution, as reflected in its heavy reliance
on statutory language in the original version, has di-
minished with time. One might even want to draw the
conclusion that Oklahomans® Populist distrust of gov-
ernment, private business, and even the people them-
selves, has been gradually replaced with a different
cultural perspective.'® The major changes in the con-
stitution that have occurred to support such a conclu-
sion are, however, very recent, These features of the
original constitution remained unaltered for nearly a
century, Little else in the constitution has remained
unaltered for so long.

Perhaps more relevant in arguing against such a
conclusion is whal has been added to the constitution,
also inrecent times. In 1988, the power of the executive
branch was diluted by making the Commissioner of
Labor an elected official, revising the amendment of
1975 that had made the position appointed. In 1992,
State Question 640 was added to Article V, requiring a
super-majority vote in both houses of the legislature
before a tax increase could be effective, Other provi-
sions made it easier for an initiative petition 1o stop a
tax increase before it could be put in place.!” This
constitutional provision was borne of voter frustration
with tax increases following the oil bust that were
required to maintain government services in the face of
the dramatic declines in revenues. State Question 640
represents the Populist sentiment completely: the leg-
islature cannot be trusted to make decisions in the best
interest of the people and therefore the people must
proscribe their power with the rigid provisions of a
constitutional prohibition, Of all tax limitation amend-
ments that have been placed in stale constitutions in
recent years, Oklahoma's is by far the most inflexible,

The people, through initiative petition, have also
spoken recently with echoes of their Populist culture
through State Question 632, passed in September 1990,
This amendment, favored almost two-to-one by the
people, limits terms of legislators o 12 years. No
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clearer message of the general distrust by the people of
power in government could be sent. Public discussion
at the tme of the election focused on the “career”
politician and the supposed loss of contact with the will
and wishes of the people through continued service.
This is an interesting observation for a part-time legis-
lature where the capitol is no more than a few hours
drive from any member’s district and virtually all
members return to their homes each Friday during the
four months of the session. Nevertheless, in keeping
with the Populist culture, term limits are another way
to diminish the power of government.

The Populist culture of Oklahoma of 1907 is quite
deeply ingrained and shows no signs of abatement. In
terms of economic development policies, this can pose
an impediment 1o a number of prescriptions that have
been put in place in other states. Iner-state competition
may call forsimilar policies in Oklahoma, even though
the net effects of such policies are debatable.

Perhaps most interesting is the paradoxical result
of applying the Populist philosophy when it comes 1o
the responsiveness of the government to the will of the
people. The desire to forestall presumed negative ac-
tions that would come with power is so great that all
actions are made more difficult, This results in blurred
lines of responsibility or control, and the bad deeds the
Populist philosophy wishes to cure occur because they
can go unchecked. Agency heads can act with little
concern for the will of the people because they are not
directly responsible to them through the election pro-
cess, and they arve protected from scrutiny by the
insulation provided by their governing boards. Mul-
tiple layers of government have been created requiring
vigilance of the voter beyond that which is reasonable.
When the peaple wish action, they find no one place
that can satisfy their demand, further increasing cyni-
cism and disillusionment with government. Pity the
poor Populist who lives in fear of power borne of
jealousy of success, convinced that success is always
won through some type of chicanery or exploitation of
others, and never able (o believe that there are those
who truly belicve in public service,

Oklahoma has gradually amended her constitution
to allow some policies contrary to the Populist culture
and it could be argued that, given an economic crisis,
Oklahomans would accept further amendments, The
amendment process is, nevertheless, a daunting task
for any group to undertake, given the cardinal premise



of the Populist culture: nobody desires power for any
purpose other than their own private benefit.
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CHAPTER III

TeioEEan

Larkin Warner and Jean Shumway Warner

EDUCATION AND THE OKLAHOMA CONSTITUTION

he original Oklahoma Constitution of 1907 con-
tained a basic provision calling for the new state
to establish and support educational and other public
institations (Art. X XI) and for the “establishment and
maintenance of a system of public schools” (Art. 1, Sec.
5). This broad authority has served as a foundation for
state government’s creation of systems of higher edu-
cation institutions, vocational-technical school dis-
tricts, a state-local library system, and pre-K through
grade 12 or “common schools.” In this report we
examine the evolution of the constitutional provisions
relating to these educational systems. Then we suggest
several major themes and anomalies in the education-
related parts of the Constitution, Finally, we introduce
selected challenges for constitutional reform.

Higher Education

The Oklahoma Constitution’s provisions relating
to the state’s system of higher education cover four
principal topics: (1) the stracture of governance, (2)
technology transfer, including the use of institutionat
facilities and the financial involvement of staff in
commercial applications of research and development,
(3) access to property tax revenues by two-year col-
leges which are also statutory vocational-technical
education districts, and (4) the revenues from school
land and related assets owned by the state and allocated
to selected institutions.

By far the most extensive impact is from the
constitutional determination of the structure of higher
education governance. Newly-approved (1998) provi-
sions regarding higher education and cooperation with
private business in research and development with
potential commercial applications will have a signifi-
cant impact on the state’s research institutions and on
the state’s technology-based economic sectors. Al-
though currently limited in its application, the method
of financing two-year colleges that are vo-tech districts
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may be a harbinger of things to come. The allocation
of school land funds is best viewed as an anachronism
that had a rational basis at the time of statehood.
Another anachronism linked to the Ceonstitution in-
volves the former practice of racial segregation in
which Langston University was the only state higher
education institution admitting African Americans until
the late 1940s; this topic will be treated below in the
discussion of public school segregation.

The Struocture of Governance

In this section the term “governance” refers to the
structure by which various public boards oversee the
general operations and academic programs of colleges
and universitics, When the Oklahoma Constitution

- was adopted, there were already in place seven public

institutions of higher education in the former Okla-
homa Territory-—three of which had been created as
early as 1890. No such public institutions existed in
Indian Territory (the state’s eastern half). The very last
section of the new Constitution entitled “Schedule”™
called for the boards of regents of the seven institutions
to continue in office unless otherwise provided by law.
The only specific directive on governance called for a
Board of Agriculture to also serve as the Board of
Regents of all State Agricultural and Mechanical Col-
leges (Art. VI, Sec. 31). This board, all of whose
members were required to be farmers, was reduced
from eleven to five members by an amendment ap-
proved in 1912,

Prior to statehood, appointments at public institu-
tions of higher education often involved political pa-
tronage.! The 1907 Constitution did not attempt to
remove higher education from the patronage 